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The Securities and Exchange Commis-
sion (the “SEC”) has granted acceler-
ated fi lers with a public fl oat of less 
than $700 million a 45-day extension 
to fi le internal control reports with their 
Annual Reports on Form 10-K.1

Extension

On November 30, 2004, the SEC 
issued an exemptive order extend-
ing for such issuers the deadline for 
fi ling their management’s report on 
internal control over fi nancial report-
ing (the “Management Report”) and 
the related attestation of the issuer’s 
registered pubic accounting fi rm on 
management’s assessment of internal 
control over fi nancial reporting (the 
“Control Attestation”). The Manage-
ment Report and the Control Attestation 
are now generally required by Section 
404 of the Sarbanes-Oxley Act of 2002 
and the SEC rules and regulations 
promulgated thereunder to appear in 
Annual Reports on Form 10-K. 

An accelerated fi ler must currently fi le 
its Annual Report on Form 10-K within 
75 days of the end of its fi scal year. 
Beginning with fi scal years ending on 
or after November 15, 2004 the Man-
agement Report and the Control Attes-
tation were to become a part of that 
Annual Report. The exemptive order 
leaves unchanged the 75-day deadline 
for fi ling the Annual Report but grants 
to an accelerated fi ler with a public 

fl oat of less than $700 million and a fi s-
cal year-end between (and including) 
November 15, 2004 and February 28, 
2005 an additional 45 days after the 
75th day from the end of such fi ler’s 
fi scal year to submit the Management 
Report and the Control Attestation.2

Conditions

An issuer utilizing the exemptive order 
to fi le the Management Report and 
the Control Attestation after fi ling its 
Annual Report on Form 10-K must:

— fi le its Annual Report on Form 10-k with all 

required information, including Item 9A 

(Controls and Procedures), other than the 

Management Report and the Control Attes-

tation, within 75 days of the end of its fi scal 

year (or the extended period permitted by 

Rule 12b-25 of the Securities Exchange Act of 

1934 if the provisions of such rule are satis-

fi ed);

— identify in its Annual Report on Form 10-k

any information not fi led pursuant to the 

exemptive order;

— disclose in its Annual Report on Form 

10-k any material weakness in its internal 

control over fi nancial reporting identifi ed by 

the accelerated fi ler or its registered public 

accounting fi rm prior to fi ling its Annual 

Report on Form 10-k;

—· fi le the Management Report and the Con-

trol Attestation within 120 days after the 

end of its fi scal year regardless of whether 

it extended the 75 day fi ling period for its 

Annual Report on Form 10-k pursuant to 
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Rule 12b-25 of the Securities Exchange Act of 

1934; and

— fi le the Management Report and the 

Control Attestation as an amendment to its 

Annual Report on Form 10-k.

The exemptive order leaves 
unchanged the requirement that 
an issuer fi le its registered public 
accounting fi rm’s report on the issu-
er’s fi nancial statements (the “Audit 
Report”) with the Annual Report on 
Form 10-K. As a result, the registered 
public accounting fi rm may prepare 
the Audit Report separately from the 
Control Attestation. Additionally, for 
purposes of the Form S-2 and S-3 eli-
gibility requirements, an accelerated 
fi ler will not be considered to have 
timely fi led its Annual Report on Form 
10-K until it has fi led the Management 
Report and the Control Attestation.

PCAOB

On November 30, 2004, the Public 
Company Accounting Oversight Board 
(“PCAOB”) adopted a temporary tran-
sitional rule, in conjunction with the 
SEC exemptive order and subject 
to approval by the SEC, relating to 
PCAOB Auditing Standard No. 2, “An 
Audit of Internal Control Over Financial 
Reporting Performed In Conjunction 
with an Audit of Financial Statements.”3

The temporary transition rule will allow 
the registered public accounting fi rm 
of an issuer relying on the SEC exemp-
tive order (i) to date its Control Attes-
tation later than its Audit Report; and 

(ii) to not refer to its Control Attestation 
in its Audit Report.

Proxy Consequences

The exemptive order raises issues 
with respect to certain issuers who 
avail themselves of the SEC exemptive 
order and whose registered public 
accounting fi rms agree to issue the 
Audit Report and the Control Attesta-
tion Report separately. More specifi -
cally, at least the following issues can 
arise with respect to an issuer whose 
annual meeting has been set for a date 
(e.g., in April or early May for an issuer 
whose fi scal year is the calendar year) 
that will require the mailing of proxy 
materials, including an annual report to 
shareholders, before the Management 
Report and the Control Attestation 
have been prepared and who, there-
fore, will not be able to include these 
documents in its annual report. 

Financial Statement Requirements for 
Annual Report to Shareholders

We have confi rmed with the staff of the 
Offi ce of Chief Accountant at the SEC 
that the fi nancial statement require-
ment for annual reports to sharehold-
ers will be met if an issuer includes 
audited fi nancial statements that are 
not accompanied by the Management 
Report and the Control Attestation, sub-
ject to the further discussion below.

The staff of the Offi ce of Chief Accoun-
tant and the Division of Corporation 
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Finance issued on October 6, 2004 
a revised set of Frequently Asked 
Questions (“FAQs”) on Management’s 
Report on Internal Control Over 
Financial Reporting and Certifi ca-
tion of Disclosure in Exchange Act 
Periodic Reports.4  In FAQ 22, the 
staff encouraged issuers to include 
both the Management Report and the 
Control Attestation in the annual report 
to shareholders when their audited 
fi nancial statements are included, 
especially if the Management Report 
states that the issuers’ internal controls 
are ineffective.

The staff of the Division of Corpora-
tion Finance has orally advised that 
the exemptive order has not changed 
the staff’s position stated in FAQ 22. 
However, the staff recognizes that it 
may be diffi cult or impracticable for an 
issuer to postpone the date of a long-
planned annual meeting to enable the 
issuer to include in its annual report to 
shareholders the Management Report 
and the Control Attestation. The staff 
advised that an issuer who is relying 
on the exemptive order and who is 
required, due to the date of its annual 
meeting, to mail its proxy materials at 
a time when the Management Report 
and the Control Attestation are not yet 
available would still be able to “comply 
with the spirit of FAQ 22” by mailing 
the Management Report and the Con-
trol Attestation to shareholders as soon 
as these materials become available. 
It seems unlikely that such a second 
mailing would have to be received by 

shareholders before the annual meet-
ing if the Management Report and the 
Control Attestation fi rst became avail-
able only a few days before the annual 
meeting.

Additional issues arise if such an issuer 
has identifi ed a material weakness. 
Under the exemptive order, the issuer 
is required to disclose the material 
weakness in its Annual Report on Form 
10-K even though the report does not 
include the Management Report and 
the Control Attestation. The SEC staff 
has advised that it would expect the 
issuer to also disclose the material 
weakness in the issuer’s proxy mate-
rials that are mailed to shareholders, 
something which would happen as a 
matter of course if the issuer mails a 
copy of its Annual Report on Form 10-
K in satisfaction of the requirement to 
send an annual report to shareholders, 
but which would otherwise require 
some special adjustments to the issu-
er’s proxy materials. 

Endnotes

1. See SEC Release No. 34-50754, available at 
http://www.sec.gov/rules/exorders/34-50754.htmhttp://www.sec.gov/rules/exorders/34-50754.htm.

2. The SEC defi nes an “accelerated fi ler” as a 
company that: (i) has a public fl oat of at least $75 
million; (ii) has been subject to the SEC’s periodic 
reporting requirements for at least 12 months and 
has fi led at least one annual report with the SEC; 
and (iii) is not eligible to fi le annual reports on 
Form 10-KSB or quarterly reports on Form 10-QSB.

3. See PCAOB Release No. 2004-014, available 
at http://www.pcaobus.org/Rules_of_the_Board/http://www.pcaobus.org/Rules_of_the_Board/
Documents/Docket_016/Release2004-014.pdfDocuments/Docket_016/Release2004-014.pdf.

4. See http://www.sec.gov/info/accountants/http://www.sec.gov/info/accountants/
controlfaq1004.htmcontrolfaq1004.htm. 
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This memorandum 
is intended only as a 

general discussion of 
these issues. It is not 

considered to be legal 
advice. We would be 

pleased to provide 
additional details or 

advice about specifi c 
situations. For additional 

information on this 
important topic, please 

feel free to call upon 
your LeBoeuf 

relationship partner.

No part of this 
publication may be 

reproduced, in whole 
or in part, in any form, 

without our prior 
written consent.
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This brochure is a publication of LeBoeuf, Lamb, Greene & MacRae, 
L.L.P. and is not intended as legal advice regarding specifi c transac-
tions or matters. For further information, please contact one of the 
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  Jacksonville, FL 32202-3650
  Facsimile: 904 353 1673

Houston Reliant Energy Plaza 713 287 2004 Benjamin G. Clark bclark@llgm.com
  1000 Louisiana, Suite 1400 713 287 2086 Thomas J. Moore tmoore@llgm.com
  Houston, TX 77002-5009
  Facsimile: 713 287 2100
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